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This is an age discrimnation case. After an el even-
day trial, the jury awarded plaintiff $736,000 i n damages.
Presently before the Court are plaintiff counsel's petition for
$562,421.25 in attorney's fees and $36,613.95 in costs, and
plaintiff's nmotion to nold the verdict to include post-trial
interest on the front pay award and pre-trial interest on the
back pay award, and to reflect tax consequences suffered by
plaintiff. Defendant opposes the petition for attorney's fees
and costs as excessive, and objects to the Court nolding the
verdict. For the reasons which follow, the Court will grant

counsel attorney's fees in the reduced anount of $313,125. 70,



costs in the reduced amount of $26,738.84, and will nold the
verdict to include pre-trial interest on the back pay award. The
Court also grants the plaintiff post-trial interest on the front

pay award.

BACKGROUND

The plaintiff, WIlliamP. Becker ("Becker") sued his
former enpl oyer, ARCO for age discrimnation in connection with
his discharge fromenploynent. Specifically, Becker alleged in a
t hree-count conplaint that the conduct of ARCO enpl oyees vi ol at ed
the Age Discrimnation in Enploynent Act ("ADEA") and the
Pennsyl vani a Hunman Rel ati ons Act ("PHRA"), and constituted
intentional infliction of enotional distress. The Court granted
summary judgnent in favor of ARCO on the claimfor intentional
infliction of enotional distress. The remaining clainms under the
ADEA and the PHRA proceeded to trial.

At the conclusion of an eleven-day jury trial, at which
twenty-one witnesses testified, the jury returned a verdict in
favor of plaintiff. Becker was awarded $186,095 i n back pay
damages, $380,000 in front pay damages, and $170, 000 in
conpensatory damages. The jury declined to award punitive or
I i qui dat ed damages. | n accordance with the verdict, the Court

entered judgnent in favor of plaintiff in the anount of $736, 095



on Novenber 3, 1998.

Foll ow ng the conclusion of trial, plaintiff's counsel
("counsel") filed a petition for $562,421.25 in attorney's fees
and $36,613.95 in costs. The $562,421.25 in attorney's fees is
conprised of $434,500 in attorney's fees related to litigation, a
20% f ee enhancenent anounting to $86, 900, $24,996.25 in overtine,
and $16,025 in fees relating to the preparation of the fee

petition.

1. PETITION FOR ATTORNEY' S FEES
A The ADEA
A plaintiff who has prevailed on the nerits of his ADEA

claimis entitled to an award of attorney's fees pursuant to 29

US C 8 626(b). See Blumv. Wtco Chem Corp., 829 F.2d 367,
377 (3d Cr. 1987). "The court in such action shall, in addition
to any judgnent awarded to the plaintiff or plaintiffs, allow a
reasonable attorney's fee to be paid by the defendant, and costs
of the action." 29 U S.C. 8§ 216(b) (1965 & Supp. 1998) (as
i ncorporated by 29 U S.C. § 626(b)).

"The ADEA prohibits age discrimnation in enploynment
agai nst any person over age forty. Because the prohibition
agai nst age discrimnation contained in the ADEA is simlar in

text, tone, and purpose to that contained in Title VII, courts



routinely look to | aw devel oped under Title VIl to guide an

inquiry under ADEA." Brewer v. Quaker State Ol Refining Corp.

72 F.3d 326, 330 (3d Cir. 1995) (citations omtted). The Third
Circuit has noted that "[s]ince [42 U S.C.] 8§ 1988 is simlar in
pur pose and design to 8 706(k) of Title VII [which provides for

recovery of attorney's fees and costs], cases interpreting 8 1988

can be applied to 8 706(k) as well." Sullivan v. Comonweal th of

Pa. Dep't of Labor and |Indus., Bureau of Vocati onal

Rehabilitation, 663 F.2d 443, 447 n.5 (3d Cir. 1981) (citations

omtted).

Because the principles of Title VII jurisprudence would
apply in deciding substantive issues in ADEA cases, the sane
principles should also apply in determ ning the reasonabl eness of
attorney's fees and costs. The Court therefore finds that cases
interpreting 42 U.S.C. 8 1988 can be applied to 29 U S.C. 8§
626(b) as well.

B. Loadst ar Met hod

The calculus in determ ning the anount of attorney's
fees a prevailing party is entitled to receive in a civil rights
action is well-settled. "The initial estimate of a reasonable
attorney's fee is properly calculated by nmultiplying the nunber
of hours reasonably expended on the litigation [by] a reasonable

hourly rate.” Blumyv. Stenson, 465 U S. 886, 888 (1984) (citing




Hensley v. Eckerhart, 461 U S. 424, 433(1983)). This estimate is

called the "l odestar." Rode v. Dellarciprete, 892 F.2d 1177,

1183 (3d Cir. 1990). Procedurally,

[t]he party seeking attorney's fees has the burden to prove
that its request for attorney's fees is reasonable. To neet
its burden, the fee petitioner nust submt evidence
supporting the hours worked and rates clainmed. In a
statutory fee case, the party opposing the fee award then
has the burden to challenge by affidavit or brief with
sufficient specificity to give fee applicants notice, the
reasonabl eness of the requested fee. The district court
cannot decrease a fee award based on factors not raised at
all by the adverse party. Once the adverse party raises
objections to the fee request, the district court has a
great deal of discretion to adjust the fee award in |ight of
t hose obj ections.

Id. (internal citations and quotations omtted). Even after
calculating the | odestar, "[h]owever, the district court has the
di scretion to nmake certain adjustnents to the |odestar,” if the
party opposing the fee petition has net its "burden of proving
that an adjustnent is necessary.” |d. (citations omtted). Thus,
a court nmakes two reasonabl eness determ nations: the hourly rate
and the nunber of hours expended by the attorneys.

C. Reasonabl eness of the Hourly Rate

1. Community Market Rate

The Suprene Court has held that the reasonable hourly
rates applicable to the | abors of attorneys for a prevailing
party should be "the prevailing market rate[] in the rel evant

community.” Blumyv. Stenson, 465 U S. at 895. Yet, the Suprene




Court al so cautioned that:

[m arket prices of commodities and nost services are
determ ned by supply and denmand. In this traditional sense
there is no such thing as a prevailing market rate for the
service of lawers in a particular cormmunity. The type of
services rendered by |lawers, as well as their experience,
skill and reputation, varies extensively -- even within a
law firm Accordingly, the hourly rates of |lawers in
private practice also vary widely. The fees charged often
are based on the product of hours devoted to the
representation multiplied by the awer's customary rate.
But the fee usually is discussed with the client, nmay be
negotiated, and it is the client who pays whether he w ns or
| oses. The 8§ 1988 fee determnation is nmade by the court in
an entirely different setting: there is no negotiation or
even discussion with the prevailing client, as the fee --
found to be reasonable by the court -- is paid by the |osing
party. Nevertheless, as shown in the text above, the
critical inquiry in determ ning reasonabl eness is now
general ly recogni zed as the appropriate hourly rate. And
the rates charged in private representations may afford
rel evant conpari sons.

I n seeking some basis for a standard, courts properly
have required prevailing attorneys to justify the
reasonabl eness of the requested rate or rates. To inform
and assist the court in the exercise of its discretion, the
burden is on the fee applicant to produce satisfactory
evidence -- in addition to the attorney's own affidavits --
that the requested rates are in line with those prevailing
in the community for simlar services by |awers of

reasonably conparable skill, experience and reputation. A
rate determned in this way is normally deened to be
reasonable, and is referred to -- for convenience -- as the

prevailing market rate.
Id. at 895 n.11. Thus, the Suprene Court recogni zed the
"inherent difficulty" in determning a "market rate" for | egal
services when, in reality, there exists no "market" in the
conventional sense of "economic activity in which buyers and

sellers cone together and the forces of supply and demand affect



prices."” Wbster's Ninth New Coll egiate Dictionary 728 (1988).
See Paul A. Samuel son, Econom cs 53 (1980) ("[T]he market price
reaches its conpetitive equilibrium. . . where the forces of
demand and supply are just in balance.").

In this circuit, the |leading authority for determ ning

the prevailing "market rate" is Student Pub. Interest Research

G oup of New Jersey, Inc. v. AT & T Bell Labs., 842 F.2d 1436 (3d
Cr. 1988) [hereinafter SPIRG. In SPIRG the hourly rate charged
by a law firmthat handled only public interest cases was | ower

than the rate commanded by "conventional firns perform ng work of

equi val ent conplexity."” |1d. at 1438. The Third Crcuit held
that "the community billing rate charged by attorneys of
equi val ent skill and experience perform ng work of simlar

conplexity, rather than the firms billing rate, is the
appropriate hourly rate for conputing the |odestar.” 1d. at
1450. To determ ne the "community market rate,” the Third
Circuit directed courts "to assess the experience and skill of
the attorneys and conpare their rates to those of conparable
|awers in the private business sphere." 1d. at 1447 (enphasis

added); see also Rode, 892 F.2d at 1183 ("Thus, the court should

assess the experience and skill of the prevailing party's
attorneys and conpare their rates to the rates prevailing in the

community for simlar services by | awers of reasonably



conparabl e skill, experience, and reputation.”) (citing Blumv.
Stenson, 465 U. S. at 895 n.11; SPIRG 842 F.2d at 1447).

The prevailing party has the initial burden of
denonstrating that the requested rate is the comunity market
rate. Rode, 892 F.2d at 1183; SPIRG 842 F.2d at 1450. Wile
"[t]he starting point in determ ning a reasonable hourly rate is
the attorneys' usual billing rate, 'proof of the attorney self-

designated billing rate is not dispositive' ." Public Interest

Research Group of New Jersey, Inc. v. Wndall, 51 F.3d 1179, 1185

(3d Cir. 1995) (citations omtted). The prevailing party's
burden may be satisfied by the subm ssion of affidavits of
attorneys with personal know edge of the hourly rates customarily

charged in the relevant market. See, e.qg., Washington v.

Phi | adel phia Court of Conmmon Pleas, 89 F.3d 1031, 1036 (3d Cr.
1996) .

If the prima facie burden has not been satisfied, the
Court exercises its discretion in determ ning a reasonable hourly

rate. Washington, 89 F.3d at 1036; Rode, 892 F.2d at 1183. In

doing so, the Court considers the evidence before it and may draw
upon its personal know edge of the facts and issues in the

litigation. See Bell v. United Princeton Properties, Inc., 884

F.2d 713, 720 (3d Gr. 1989) ("[T]he district court . . . may

only serve as fact witness when the facts at issue are wholly



within its personal know edge.").

If the prevailing party neets its burden, however, the
opposi ng party nust produce affidavits or other subm ssions which
create an issue as to the reasonabl eness or accuracy of the fee
petition. See id. ("W see no reason to require that parties
objecting to the fee request submt affidavits so | ong as answers
or briefs, if sufficiently specific, can serve the sane function
of putting the applicant on notice that it nust defend its fee
petition."). If the prevailing party satisfies its prim facie
burden and no opposition to the prima facie case is offered, the
requested rate is the community market rate at which the
petitioning attorney nmay be conpensated. See id. ("[A] court may
not sua sponte reduce the anmount of the award when t he def endant
has not specifically taken issue with the anount of tine spent or
the billing rate, either by filing affidavits, or, in nost cases,
by raising argunents with specificity and clarity in briefs (or

answering notion papers).") (clarifying Cunninghamyv. Gty of

McKeesport, 753 F.2d 262, 265-66 (3d Cr. 1985), vacated on other

grounds, 478 U.S. 1015, 106 S.Ct. 3324 (1986)). |If, on the other
hand, the prima facie case is not satisfied or if it is satisfied
but defendant successfully challenges plaintiff's proffer, the

determi nation of the appropriate market rate is vested within the

discretion of the district court. Rode, 892 F.2d at 1183.



2. Plaintiff has failed to prove a prinma facie case

In this case, counsel request a fee of $250 per hour
for M. Wod and Ms. Matos, the two attorneys working on the
case. |In support of their request, counsel have submtted the
affidavits of M. John MAl eese, Jr.; Ms. Alice Ballard, Esq.;
and M. John H Wdman. (Pet.'s Mem Ex. D, E & F.) Defendant
argues that counsel have not provided the Court with a basis for
concl udi ng that the $250 per hour rate requested is reasonable
because the affidavits submtted by counsel fail to establish
that the $250.00 rate requested is the rate counsel actually
charge non-contingent fee clients or that the $250 rate is the
prevailing market rate. After reviewing the affidavits offered
by counsel, as well as argunents nmade in the briefs, the Court
agrees that counsel have not carried their burden of establishing
that the requested hourly rates of conpensation for both M. Wod
and Ms. Matos are reasonable in light of the prevailing market
rate.

First, the affidavits submtted are insufficient
because in arriving at a reasonable hourly rate, the affiants
failed to take into account the differences anong types of civil
rights cases. "'Civil rights cases' vary greatly in nature, and

in conplexity." Tobin v. The Haverford School, 936 F. Supp. 284

(E.D. Pa. 1996), aff'd 118 F.3d 1578 (3d Cir. 1997)(table)(quoting

10



Bl anche Road Corp. v. Bensalem Township, 1996 W. 368347 *6 (E.D.

Pa. June 25, 1996)). They range fromthe prosecution of conplex
class actions to a demand that a |leaky toilet be fixed in the
home of a single public housing tenant. Therefore, a "one rate

fits all" theory does not apply. Blanche Road, 1996 W. 368347 at

*6. Here, the affidavits failed to point to the nature of the
proof in this case (other than the nunber of w tnesses and tri al
days), or identify the novelty of the |aw applied, or the conplex
nature of the damages theory, which nerits conpensati ng counsel
for this otherwi se ordinary case, at the very top of the range
for civil rights cases.?

Second, affiants failed to assign different rates to

different tasks, or at |east derive a "blended" rate, depending

1 M. MAl eese stated that "[t]he issues in the Becker v.
ARCO case were difficult to litigate, in my opinion, because of
t he nunerous subjective defenses asserted by ARCO Chem cal, and
agai n because of the nunerous wtnesses that testified at trial,
and the | arge volune of docunments involved." (Pet. Mem at
Ex.C). M. MAl eese does not state that he reviewed the file,
nor does he identify which of the defenses offered by the
def endant were particularly challenging or difficult to defend
against. The other affiants, Ms. Ballard and M. Wdman, did
refer in general terns to having reviewed the work perforned by
counsel in this case and the summary judgnment papers. Both Ms.
Ballard and M. Wdman, in nearly identical |anguage, recite that
the cases involved el even days of trial, nunerous w tnesses and a
| arge nunmber of exhibits. Neither, however, related the need for
a |large nunber of w tnesses or docunentary proofs due to any of
the theories of liability or damages, nor did they discuss why
length of trial al one bespeaks of conplexity.

11



upon the conplexity of the task perfornmed by counsel. Tobin, 936

F. Supp at 290; see Carpenter Tech. Corp. v. Arnto, Inc., 808 F

Supp. 408, 412 (E. D.Pa. 1992)("routine work can and shoul d be
directed to low | evel attorneys"), aff'd, 993 F.2d 876 (3d Gr.
1993) (Table). Specifically, in Exhibit Cto its nmenorandum ARCO
lists entries totaling approximately 426 hours which normally
woul d be perfornmed by junior |evel associates (such as docunent
review or |egal research) or paralegals and clerical staff (such

as faxing and | abeling of exhibits). See Lindy Bros. Builders,

Inc. v. Anerican Radiator & Standard Sanitary Corp., 487 F.2d

161, 167 (3d Gr. 1973) ("[T]he court may find that the
reasonabl e rate of conpensation [for an attorney] differs for

different activities."); See also Delaware Valley G tizens'

Council for Cdean Air v. Commonwealth of Pa., 762 F.2d 272, 279

(3d Cir. 1985)(awardi ng counsel fees at paralegal rates for

"mundane or mnor" work), rev'd on other grounds, 483 U S. 711

(1986); In re Fine Paper Antitrust Litig., 751 F.2d 562, 591-93

(3d Cir. 1984) (awarding associates' rates for tasks perforned by
partners but which were typically perfornmed by associ ates or
paral egals). |In other words, as stated by the Third Grcuit,
"[a] M chel angel o shoul d not charge Sistine Chapel rates for

painting a farner's barn." Usic v. Bethlehem M nes, 719 F.2d

670, 677 (3d GCr. 1983). In this case, the Court concl udes that

12



in depicting the work performed by counsel in general terns,
W thout sensitivity to the nature of the task perfornmed, affiants
painted with too broad a brush.

Third, conclusory statenent attesting to each affiant's
belief that $250.00 is a "reasonable" rate is not sufficient to
satisfy counsel's burden. The issue is not whether the affiants
believe the hourly rates requested by counsel to be "reasonable,"”
based upon a subjective determ nation of the value of the
services. Rather, the inquiry is whether the hourly rate
requested reflects the "community market rate" attorneys of
conparabl e skill, experience and reputation are paid by actual
clients for providing services in cases of simlar conplexity.
SPIRG 842 F.2d at 1447-1450. |In other words, the task is not to
allocate sone intrinsic value for the services provided.
| nstead, the Court nust approxi mate by anal ogy the val ue the type
of legal services rendered by counsel in this case would have

commanded in the open nmarket. See Matter of Continental Illinois

Securities v. Continental Illinois Corp., 962 F.2d 566, 568 (7th

Cr. 1992)("Markets know market val ues better than judges

do.")(cited with approval in In re Busy Beaver Bldg. Centers,

nc, 19 F.3d 833, 854 (3d Gir. 1994)). Conclusory statenents,
devoi d of factual underpinnings, no matter how distingui shed the

pedi gree of the affiant, are insufficient to satisfy the

13



applicant's burden to show that "the requested rates are in |ine
with those prevailing in the community for simlar services by
| awyers of reasonably conparable skill, experience and

reputation."? Blumyv. Stenson, 465 U S. at 896 n.11. A

fortiori, an hourly rate is a reasonable one only if it is the

prevailing nmarket rate.?

2 The affiants are in essence experts upon whomthe Court
relies in determning a reasonable hourly rate. As experts,
t heir opinions nust be based on "know edge" rather than
"subj ective belief or unsupported speculation.” See Daubert V.
Merrel Dow Pharmaceuticals, Inc., 509 U S 579 (1993); In re
Paoli R R Yard PCB Litigation, 35 F.3d 717, 742 (3d Cr. 1994),;
Fed. R Cv.P. 703 ("The facts or data in the particular case upon
whi ch an expert bases an opinion or inference may be those
perceived by or nmade known to the expert at or before the
hearing."); see also Hines v. Consolidated Rail Corp., 926 F.2d
262, 271 (3d Gr. 1991) ("[The nedical expert's] intensive and
personal investigation of [plaintiff] distinguishes [the
expert's] testinony fromthe testinony excluded by courts in a
nunber of cases cited by [defendant] where there was no evi dence
in the record that experts ever exam ned or tested the plaintiff
(or assertions) at issue."); Pennsylvania Dental Ass'n v. Medical
Serv. Ass'n of Pennsylvania, 745 F.2d 248, 262 (3d Cr. 1984)
("[T] he factual predicate of an expert's opinion nust find sone
support in the record."”) (citing with approval Merit Mtors, Inc.
v. Chrysler Corp., 569 F.2d 666, 673 (D.C. Cr. 1977)). 1In this
case, the affiants have failed to denonstrate that they are
speaki ng from actual know edge of the rates charged in private
representations. Blumv. Stenson, 468 U.S. at 895 n.11; SPIRG
842 F.2d at 1447.

3 The Court notes that this case is distinguishable from
Giffiths v. CIGNA Nos. 94-2090 & 9402091 (3d G r. Nov. 30,
1995) (unpubl i shed) (cited in Washi ngton v, Phil adel phia County
Court of Common Pleas, 89 F.3d 1031 (3d Cir. 1996)). In
Giffiths, the Third GCrcuit found that the prevailing party had
nmet his prima facie burden under the community market rate
"l odestar" test by submtting the affidavits of three | awers who

14



3. Est abli shing a Reasonable Hourly Rate

Once it is determned that the requesting party has
failed to established a prim facie case, the Court nust exercise

its discretion in fixing a reasonable hourly rate. Washi ngton 89

F.3 at 1036 (quoting Giffiths v. CIGNA Nos. 94-2090 &9402091

(3d Cr. Nov. 30, 1995)(unpublished)). The task is to arrive at
an inforned estimate of the hourly rate the market woul d have

fixed for the case. See e.qg., Smth v. International Services,

Inc., 1997 W. 667872 (E.D.Pa. Cct. 9, 1997); Tobin, 936 F. Supp.

at 284. In this case, the Court’s discretion is informed by: (1)

represented plaintiffs in civil rights litigation, and who
attested that the requested rate was reasonable and within the
range of prevailing rates charged by attorneys of conparable
skills to those of counsel in that case. Mashington, 89 F.3d at
1006 (citing Giffiths, slip op. at 14-16). The Third Grcuit
al so found that the defendant had failed to rebut plaintiff's
prima facie case because defendant had "focused” on the market
rates of defense counsel rather than civil rights plaintiff's
attorneys. |d.

Notably, in Giffiths, the Third Crcuit did not
di scuss the extent to which the affiants were famliar wth the
issues in the case or the tasks perforned by counsel, nor did the
Giffiths opinion discuss the relative conplexity of the case or
t he evidence upon which the affiants based their opinion that the
rates requested were reasonable. Tobin, 936 F. Supp. at 293. In
ot her words, the focus of the Giffiths opinion was the
defendant's attenpt to rebut the plaintiff's prima facie case,
rather than the prima facie case itself, and the concl usion was
that the defendant's "contradictory evidence" was insufficient to
chal l enge the plaintiff's proofs. 1In contrast, the case at hand
has as its focus counsel's failure to neet their prima facie
burden. Because counsel have failed to clear this first hurdle,
the reasoning of Giffiths regarding the sufficiency of rebuttal
evi dence is inapplicable.

15



the skill, experience and reputation of petitioning counsel; (2)
the relative conplexity of the case; and (3) the presiding
judge’ s know edge of the facts and issues of the case and of the
performance of counsel

a. Skill, experience and reputation

The calibration of skill, experience and reputation
into an actual "hourly rate" is not subject to mathenati cal
exactitude. Rather, it involves the careful application of
qualitative judgnent to a particular fact situation. For
exanpl e, in one case, a self-described, "highly experienced and
skillful civil rights |lawer" was awarded $205 as an hourly rate.

Burks v. Gty of Phil adel phia, 974 F. Supp. 475, 479 n.7 (E.D. Pa.

1997) (Bechtle, J.). |In another, a lawer with "seventeen years
(experience) in the areas of disability, workers’ conpensation
and enpl oynent discrimnation" was awarded $225 per hour.

Valentin v. Crozer-Chester Medical Center, 1998 W. 32665 (E. D. Pa.

1998) (Shapiro, J.). Simlar illustrations suggest that generally
attorneys representing plaintiffs in civil rights cases are
awarded an hourly rate of between $150 to $250, dependi ng on

their |evel of experience.* The next question is where M. Wod

4 For other exanples, see Tobin, 936 F. Supp at 292 (Il awyer
with twenty years at the Bar, but with relatively little
experience in enploynment cases, was found to command $165 in the
mar ket pl ace); Churchill v. Star Enterprises, 1998 W. 254080

16



and Ms. Matos fit within this range.

The Court notes that M. Wod has been in practice for
24 years working principally in the Montgonery
County/ Phi | adel phia area. His current practice appears to have
significant enphasis on enploynent law. M. Wod, however, did
not cite to any significant results in enploynent litigation in
whi ch he has been involved. On the other hand, Ms. Mtos
graduated fromlaw school 18 years ago. Her experience, until
Novenber 1995, was in governnment service as an attorney for the
Equal Enpl oynent Qpportunity Comm ssion. Ms. Mitos has been
i nvol ved in a nunber of significant enploynent cases. On
bal ance, therefore, while M. Wod has greater general
experience, Ms. Matos’'s experience is concentrated in the
enpl oynent field. Moreover, while Ms. Matos took the lead role
and acted as "first chair" at trial and at pretrial proceedi ngs,
M. Wod was clearly the "senior person"” on the team who

directed overall strategy and supervised Ms. Matos. Based on

(E.D.Pa. Apr. 17, 1998)(partner awarded $250 hourly rate and
second-year associate granted $100 hourly rate in a Fam |y and
Medi cal Leave Act action); Smth, 1997 W. 667872(1 awyer with
seven years experience in "conplex litigation" but with
relatively little experience in enploynent |aw, awarded $150 to
$160); Haynes v. Logan Assistance Corp., 1994 W. 66701 (E. D. Pa.
March 4, 1994) (awardi ng $250 hourly rate to partner and $140 to
associate in civil rights action upon concession of the

def endant s) .

17



these credentials, M. Wod and Ms. Matos are entitled to
conpensation towards the mddle to the upper end of the hourly
rate range approved by other courts in this district.

b. Conplexity of the Case

Simlarly, the assessnent of the relative conplexity of
a case and its corollary, counsel's performance, also call for
the application of the Court's qualitative judgnent. At the high
end, one court approved an hourly rate of $275 in a case where
experienced counsel successfully litigated a substantive due
process violation involving "esoteric damage theories". Blanche
Road, 1996 WL 368347. Also, at the high end, the Third Crcuit
approved an hourly fee of $250 for experienced counsel in a
conpl ex case involving the devel opnent of new | aw on the el enent
of causation. Giffiths, 1995 W. 543501 (E.D. Pa. Cct. 6,
1994) (VanArtsdal en, J.), vacated, 77 F.3d 462 (3d Gr.
1996) (table). At the other end, courts have approved fees of as
| ow as $150 per hour for experienced counsel where counsel was
involved in a relatively sinple |andlord-tenant dispute. Jenkins

v. Phil adel phia Housing Authority, 1995 W. 105479 (E.D. Pa. Mar.

10, 1995) (Kelly, J.)(approving $150.00 per hour fee for
experi enced comunity |legal services attorney), aff'd 79 F. 3d
1139 (3d Cir. 1996)(Table).

Conpl exi ty, however, cannot be deternmined fromthe face

18



of the pleadings alone. Rather, counsel's creativity and | egal
agility may al so be evaluated by examning the difficulty counsel
faced in establishing the proof and in neeting the litigation
strategy of the defendants. The Court recognizes that, while
this case was unconplicated on its face, upon closer exam nati on,
it demanded a greater degree of skill on the part of both counse
than it appeared to warrant at first glance. First, because the
plaintiff’s work history extended back twenty three years and the
plaintiff had received generally acceptabl e eval uati ons and

rai ses during his career except in the year of his term nation,
it becane necessary for counsel to explore in detail during

di scovery (and at sone length at the trial) the reason, indeed
the pretext, that caused this apparently sudden change in
plaintiff’s enploynent fortunes. Second, throughout the
litigation, the defendant displayed an inplacable and conbative
posture. This "take no prisoners" strategy inposed on
plaintiff's counsel significant hurdles throughout the
litigation. Viewed in this light, the Court concludes that,
while no foul blows were | anded, the defendant’s hard bl ows put
the plaintiff squarely to his proof. Under these circunstances,
the Court places the case also near the mddle of the range for
hourly fees awarded based on conplexity.

C. Bl ended r at es

19



In setting a reasonable hourly rate, the Court may al so
exam ne whether a |l ess senior attorney could have perforned the
sanme work perfornmed by counsel in this case in a conpetent

manner. Jenkins, 1995 WL 105479 *1 (citing Jackson v.

Phi | adel phi a Housing Authority, 858 F. Supp. 464 (E. D.Pa. 1994)).

In this case, as was poi nted out by defendant, counsel perforned
a nunber of tasks which normally would be perfornmed by junior

| evel associates or paralegals and clerical staff. |In fact,
Exhibit C to defendant's nmenorandum|lists entries totaling
approxi mately 426 hours for tasks such as docunent review, |egal
research, faxing, and | abeling of exhibits, all of which normally
woul d be perfornmed by junior |evel associates or clerical staff.

The Court concludes that the nature of these tasks nust i npact

upon the hourly rate charged by counsel. See Lindy Bros.
Bui | ders, 487 F.2d at 167 ("[T]he court may find that the
reasonabl e rate of conpensation [for an attorney] differs for

different activities."); See also Delaware Valley G tizens'

Council for Cean Air, 762 F.2d at 279 (awardi ng counsel fees at

paral egal rates for "mundane or mnor" work); In re Fine Paper

Antitrust Litig., 751 F.2d at 591-93 (awardi ng associ ates' rates

for tasks performed by partners but which were typically
performed by associates or paralegals); Usic, 719 F.2d at 677

("[a] M chel angel o should not charge Sistine Chapel rates for
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painting a farner's barn."). However, rather than assign an
appropriate hourly rate on a task-by-task basis, the Court wll
consi der these tasks, together with the other factors discussed
above, to arrive at a "blended rate" which will take into account
the varying nature of the tasks perforned by counsel.

d. Concl usi on

In sunmary, juxtaposing the relative conplexity of this
case with the skill, experience and reputation of counsel, and
taking into account whether the tasks perforned by counsel could
have been perforned in a conpetent manner by a | ess senior
attorney, and in light of other awards nmade in this district, and
the performance of counsel in bringing about a successful
conclusion to this litigation, the Court concludes that M. Wod
is entitled to $215 and Ms. Matos to $195, respectively, as
their hourly rates.

4. Overtine

In addition, the Court will deny counsel's request for
overtinme. Counsel have not cited any authority to support the
proposition that attorneys in civil rights cases are entitled to
overtinme pay. By analogy to the Fair Labor Standards Act
("FLSA"), the federal statute which requires paynent of overtine
to certain enpl oyees, counsel are not entitled to overtine pay.

Under the FLSA, attorneys providing professional services to
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clients woul d be consi dered exenpt enpl oyees, and therefore, not
subject to the overtine provisions of the FLSA. Even assum ng
that lawers in civil rights cases were entitled to be paid
overtime, the Court concludes that counsel have failed to show
that overtine rates requested are reasonable, i.e., are part of

the prevailing rate. See Hensley, 461 U S. at 434. For these

reasons, the Court denies counsel's request for $25,000 in
overtine pay.

D. Reasonabl eness of the Hours Expended

District courts are required to exclude from
conpensati on hours which are not reasonably expended. Hensley,
461 U. S. at 433. "Hours are not reasonably expended if they are
excessi ve, redundant, or otherw se unnecessary." |d. Based on
the objections asserted by the defendant, the Court concl udes
that the follow ng hours are excessive, redundant and/ or
partially unnecessary, and therefore, will reduce them by 50%

(1) 34 hours spent by M. Wod reviewing Ms. Matos' work,
see Rode, 892 F.2d at 1187 (reduction for duplication
warranted where two attorneys are unreasonably doing the
same work). Gven, Ms. Matos's request for conpensation at
a high hourly rate, it is unreasonable to bill both Ms.

Mat os' tinme and that of a senior supervisor at the sane rate
and for the sane nunber of hours.

(2) 5 hours spent by M. Wod at Dr. Raney's deposition
see Schofield v. Trustees of Univ. of Pennsylvania, 919 F.
Supp. 821, 828 (E. D.Pa. 1996) (finding attendance of two
attorneys at a deposition to be unnecessary and excessive).
While there may be a need for two |awers to attend a
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deposition, that need has not been shown here.
(3) 64.1 hours spent by M. Wod which duplicated Ms.
Mat os' effort with regard to research, drafting docunents,
docunent review, neetings with clients and tel ephone calls,
(as sumarized in Def's Mem Ex. B), see Rode, 892 F.2d at
1187. See al so supra 91.
(4) 38.87 unexpl ained hours spent by Ms. Matos in
"receiving" docunents which was separate and apart from
"revi ew ng" those docunents, (as summarized in Def. Mem at
Ex. O.
In summary, 51.55 hours shall be subtracted from M. Wod' s
465. 90 hours, and 19.44 hours shall be excluded from Ms. Matos's
1272.23 hours. This results in 414.35 hours and 1252.8 hours
conpensable for M. Wod and Ms. Matos respectively.

I n addition, ARCO contends the tinme spent on the
foll owi ng tasks was excessive and unnecessary: (1) 183.27 hours
spent on research; (2) 142.17 hours revi ewi ng docunents; (3)
127.5 hours spent on a response to defendant's summary | udgnent
nmotion; (3) 23.5 hours spent answering defendant's single set of
interrogatories; (4) 23.1 hours spent on a notion to conpel; (5)
38.5 hours spent on the pre-trial neno; and (6) 18.8 hours spent
on "bargaining unit" issue. ARCO al so questions the accuracy of
the records by pointing by way of exanple to entries which
indicate that M. Wod worked 25.9 hours in a single day. 1In
[ight of ARCO s objections, the Court has w de discretion to

adjust the fee that is requested. See Rode, 892 F.2d at 1183.
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Furthernore, ARCO "need only specify with particularity the
reason for its challenge and the category (or categories) of work
bei ng chall enged; it need not point to each individual excessive
entry." Bell, 884 F.2d at 721.

In this case, considering the wealth of experience of
plaintiff's attorneys, the Court agrees that the entries pointed

to by ARCO are excessive. See Rainey, 832 F. Supp. at 127 ("the

hi gher the allowed hourly rate commanded based on skill and
experience, the shorter tine it should require an attorney to
performa particular task"). The case in question did not
present novel issues of [aw that would require an experienced
practitioner to expend an extensive anount of tine researching

| egal issues or drafting docunents, such as a summary | udgnent
response or a pretrial nmenorandum In addition, the tine
expended by plaintiff's counsel on answering interrogatories and
drafting a notion to conpel seens extraordinary in light of their
years of experience.

Havi ng determ ned that the hours requested are
unreasonable, the Court is left to determ ne how the hours should
be reduced, a determi nation requiring a certain anount of
"judgnent calling," Bell, 884 F.2d at 721, and evadi ng

mat hematical certitude, see Lindy Bros. Bldrs., Inc. v. Anerican

Radi ator & Standard Sanitary Corp., 540 F.2d 102, 116 (3d
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Cr.1976) (en banc) ("W find it necessary also to observe that
we did not and do not intend that a district court, in setting an
attorneys' fee, becone enneshed in a neticul ous anal ysis of every
detailed facet of the professional representation.... Once the
district court determ nes the reasonable hourly rates to be

applied, for exanple, it need not conduct a m nute eval uati on of

each phase or category of counsel's work."); Johnson v. Ceorgia

H ghway Express, Inc., 488 F.2d 714, 720 (5th G r.1974) (noting

that the process of establishing a reasonable fee is not one of
mat hemati cal precision). The Court concludes that the bal ance of
each attorney's hours wll be reduced by 10%to conpensate for
the excessive tine spent on the aforenentioned tasks.

Multiplying M. Wod's remai ning 372.92° hours by a
reasonabl e hourly rate of $215.00 results in a | oadstar of
$80,177.80. Applying Ms. Matos's remaining 1, 127.52° hours by a
reasonabl e hourly rate of $195 results in a | oadstar of
$219, 866.40. Thus, the conbined | oadstar is $300, 044. 20.

E. Adj usting the Loadstar

Once, the court determnes the |odestar, it is presuned

> M. Wod's remmining hours were cal cul ated as foll ows:
465.9 hrs. x 90% 372.92 hrs.

6 Ms. Matos's remmining hours were calcul ated as foll ows:
1252.8 hrs. x 90% 1127.52 hrs.
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to be the reasonable fee. Rode, 892 F.2d at 1183 (citing Blumv.

Stenson, 465 U. S. at 897). "However, the district court has the
discretion to nmake certain adjustnents to the | odestar." |d.
1. Downwar d Adj ust nent s

ARCO cl ai ns that the | odestar should be adjusted
downwar d because one of plaintiff's three clains, i.e.,
intentional infliction of enotional distress, was dism ssed on
summary judgnent. It is true that the court can disallow fees
for time spent by attorneys on clains which were unsuccessful and
that are "distinct in all respects fromclains on which the party

di d succeed." Washington, 89 F.3d at 1044 (quoting

I nstitutionalized Juveniles v. Secretary of Public Wl fare, 758

F.2d 897, 919 (3d Cir. 1985)). "However, where clains are
factually or legally related, it is difficult to determ ne which
portion of the tinme spent by counsel bears upon which claim"

Rai ney, 832 F. Supp. at 131. Here, because the intentional
infliction of enotional distress claimwas factually and |egally
related to the plaintiff's claimfor enotional distress danages
under the PHRA, the claimwas not "distinct in all respects from

claims on which the party did succeed.” Washington, 89 F. 3d at

1044. Therefore, although plaintiff did not prevail on the
intentional infliction of enptional distress claim the Court

wi |l not reduce counsel's fee request for that reason. See |d.
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2. Upwar d Adj ust nent s

The Court's discretion to adjust the | oadstar upward is
limted. Rode, 892 F.2d at 1183. A court may only adjust the
| oadstar upward to account for: (1) a delay in paynent; (2) the
superior quality of the representation; or (3) the necessity of
attracting conpetent counsel for a contingency matter. |d.
Counsel asserts two argunents for an upward adjustnent. First,
counsel argue for a 20% enhancenent (comonly referred to as a
contingency nultiplier) to ensure the attracti on of conpetent
counsel for contingency matters. |d. In the alternative,
counsel contend that the Court should award an 18% adj ust nent for
del ay in paynent.

Wth respect to counsel's request for a 20% contingency
multiplier, the Third Crcuit addressed the propriety of
contingency nultipliers in Rode as foll ows:

The purpose of the contingency multiplier is to conpensate
counsel for the riskiness of undertaking the litigation.
The fee applicant has a significant burden to carry to
obtain a contingency nmultiplier. Contingency nultipliers
wll be granted only in rare cases. 1In order to obtain a
contingency nultiplier, the applicant nust establish: (1)
how t he market treats contingency fee cases as a cl ass
differently fromhourly fee cases; (2) the degree to which
the rel evant market conpensated for contingency; (3) that
t he amount determ ned by the market to conpensate for
contingency is not nore than woul d be necessary to attract
conpetent counsel both in the relevant market and in its
case; (4) "that without an adjustment for risk the

prevailing party 'would have faced substantial difficulties
in finding counsel in the |ocal or other relevant market."'"
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Rode, 892 F.2d at 1184 (citing Pennsylvania v. Delaware Valley

Ctizens' Council for Cean Air, 483 U. S. 711, 731-33 (1987)).

See also Vargas v. Hudson County Board of El ections, 949 F.2d 665

(3d Cr. 1991). The affidavits submtted by counsel were devoid
of any reference to the four legal requirenents articulated in
Rode. Faced with a lack of supporting evidence, the Court
concl udes that counsel failed to neet their burden of show ng
that a contingency enhancenent is appropriate.’” Therefore,
counsel 's request for a 20% enhancenent, totaling $86,900 is
deni ed.

Wth respect to counsel's request for a del ay
enhancenent, they bear the burden of docunenting the need for

such an enhancenent. Ql fstream |l Associates, Inc. V.

Qul fstream Aerospace Corp., 995 F.2d 414, 425 (3d Gr. 1993). 1In
ot her words, counsel nust set forth specific costs incurred as a

result of the delay such as, expenses related to | ate paynent of

” Counsel argue that a contingency enhancenent is warranted
because of the complexity of the case. (Pet.'s Mem at 11-12).
As is denonstrated by the four factors outlined in Rode, the
conplexity of the case is irrelevant when deci di ng whether to
award a contingency enhancenent. In fact, the Suprene Court has
specifically refused to award a | odestar upward adj ustnent based
on the alleged novelty and conplexity of the case because it
considers those two factors to be fully and properly reflected in
the attorney's nunber of billable hours and his/her hourly rates.
Blumv. Stenson, 465 U S. at 898. However, even if counsel's
argunment was credited, counsel point to nothing specifically
unusual , conpl ex or novel about the plaintiff's case.
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legal bills or interest expenses incurred on |oans taken out to

support the litigation. See GulfstreamlIll, 995 F. 2d at 425

(del ay enhancenent granted when plaintiff produced evi dence that
it paid interest on |loan taken to finance litigation); Blumyv.

Wtco Chem Corp., 888 F.2d at 984-85(granting del ay enhancenent

when plaintiff's counsel certified that delay in paynment was
significant, and that it incurred interest on borrowed noney to
cover shortfalls). Because counsel have failed to submt any
evi dence of expenses incurred because of delay, the Court denies

their request for an 18% del ay enhancenent. See Fletcher v.

O Donnell, 729 F. Supp. 422 (E. D.Pa. 1990)(delay multiplier
i nappropriate because applicant made no factual show ng about any

detrinment was suffered by counsel due to del ay).

I11. COSTS

Successful civil rights litigants are entitled to
rei mbursenent of "costs" connected with litigating their claimas
Il ong as the costs are reasonably and necessarily incurred.

Pl anned Par ent hood of Sout heastern Pennsylvania v. Casey, 869 F

Supp. 1190, 1201 (E.D.Pa. 1994). Conpensation is appropriate if
the incurred costs are not unreasonabl e, unnecessary, or

i nadequately docunented. Coalition to Save Qur Children v. State

Board of Education, 901 F. Supp. 824 (D. Del. 1995).
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ARCO objects to a nunber of the expenses clainmed by
counsel. First, ARCO objects to a charge of $3,385.40 for
par al egal and support personnel because counsel failed to
identify any of the tasks conpleted by these individuals. The
Court agrees that these charges are inadequately docunented, and
t herefore, $3,385.40 will be deducted fromthe costs clained by
counsel. See Rode, 892 F.2d at 1182 (court can deduct hours when
fee petition inadequately docunents hours cl ained).

Second, ARCO objects to $1,350.45 in copying costs
because the 9,003 copi es nade appear excessive and are
undocunent ed, and because 10¢ per page, rather than the 15¢ per
page charge requested by counsel, is the standard rate for
copyi ng. Counsel has submtted adequate docunentation of the
nunber of copies made, and the nunber of copies does not seem
excessive in |ight of the vol um nous pleadi ngs, notions, and
exhi bits acconpanying the litigation of the case. Wth respect
to the 15¢ charge, the Court agrees that a reasonable rate for

phot ocopying is 10¢ per page. See Wods v. Adans Run Associ ates,

1997 WL 256966 at *7 (E.D. Pa. May 13, 1997)(citing Poulter v.

Ford Motor Co., 1997 W 22673 at *3 (E.D. Pa. Jan. 17,

1997)) (finding 10¢ per page to be a reasonable cost for

phot ocopyi ng); Scarsellato v. Ford Motor Co., 1997 W. 28713

(E.D. Pa. Jan. 24, 1997)(sanme). Accordingly, the court wll
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deduct $450.15 fromplaintiff's request, and all ow $900.30 in
copyi ng costs.

Third, ARCO objects to costs relating to office
suppl i es because office supplies constitute overhead expenses
whi ch are subsuned in a law firm's hourly rate. The Court agrees
that office supplied are part of overhead, and that the cost of
such supplies are adequately reflected in the hourly rate charged
by an attorneys. Therefore, the cost of office supplies is not

recoverable as a cost. Planned Parent hood of Sout heastern

Pennsyl vania v. Casey, 869 F. Supp. at 1201 (word processing

charges are not recoverabl e because they are part of an

attorney's overhead costs). See also Jane L. v. Bangerter, 61

F.3d 1505, 1517 (10th G r. 1995); Kuzma v. |I.R S., 821 F.2d 930,

933 (2d Gir. 1987). Accordingly, $1,899.56 shall be deducted
fromthe costs clainmed by Counsel

Fourth, ARCO clains that a penalty of $1,600 incurred
by plaintiff for withdrawi ng funds fromhis 401K funds is not
recoverable as a cost of litigation. The Court agrees that this
is an aspect of damages whi ch shoul d have been presented to the
jury. Therefore, it is not appropriately charged as a cost and
$1,600 will be deducted fromthe costs clained by counsel.

Fifth, ARCO objects to a $1,600 charge for plaintiff's

damages expert based on a contention that expert fees are not

31



recoverable as costs. The Court notes that as a general rule,
conpensation paid in excess of the statutory per diemfee,
m | eage and subsi stence all owance is not taxable as costs. West

Virginia Univ. Hospitals, Inc. v. Casey, 885 F.2d 11, 31-35 (3d

Gir. 1989), aff'd, 499 U S. 83 (1991): Wehr v. The Burroughs

Corp., 477 F. Supp. 1012 (E. D.Pa. 1979)(citing J. Moore, 6
Federal Practice Y 54.77), aff'd 619 F.2d 276 (3d G r. 1980).
However, in ADEA cases, the trial court has "equitable

di scretion"” to award fees beyond the statutory anount where the
expert's testinony is indispensable to the determ nation of the

case. West Virginia Univ. Hospitals, Inv. v. Casey, 885 F.2d at

11; Tevelson v. Life and Health Ins. Co. of Anerica, 1986 W

12783 (E.D.Pa. Nov. 6, 1986), aff'd, 822 F.2d 54 (3d Cir. 1987).
Here, the Court finds that the testinony of plaintiff's expert
was inmportant to plaintiff's presentation regarding the issue of
whet her damages were suffered by the plaintiff. The expert
presented testinony without which the jury could not have
properly cal cul ated the damages suffered by Becker. For this
reason, the expert witness' fee shall be appropriately considered
as part of the costs.

Havi ng concl uded that conpensation is appropriate, the
Court addresses the appropriate fee to be awarded. Counsel claim

that the fee paid to the expert was $1,600. A party requesting
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rei nbursenent for a fee paid to an expert has the burden of

show ng that the fee paid is reasonable. See, e.qg. _Seidnman v.

Anerican Mbile Systens, 965 F. Supp. 612, 624 (E.D. Pa.

1997) (di sal l owi ng i ncreased expert rates in the absence of
evidence that community billing rate for such experts had i ndeed
increased). The fee paid is not reasonable nerely because an
expert demanded paynent in that anount. Experts, |ike counsel,
are required to show that the fee paid is the "prevailing narket
rate" for the type of work perfornmed by an expert of the skill,
reputation and experience in the relevant market for work of
simlar conplexity.

In this case, counsel has presented a request for
conpensation of the expert in summary fashion, w thout reference
to an hourly rate or the nunber of hours expended by the expert,
and without reference to the prevailing rate charged in the
rel evant market. Thus, counsel has failed to denonstrate that
the fee charged reflects the prevailing market rate. Because the
expert undoubtably perfornmed the work and the work was hel pful to
plaintiff, the Court concludes that an expert wtness fee of
$1,000 in this case is reasonabl e.

Finally, ARCO clainms that the foll owi hg expenses are
undocunent ed and/ or unnecessary: (1) $1,500 accountant's fee;

(2) $550.00 in mleage and parking expenses (referred to by ARCO
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as gas and nmileage); (3) $500 for deposition subpoenas; (4)
$497.80 in delivery fees; (5) $440 in neal expenses; (6) $124 for
deposition readers; and (7) $97 in Federal Express charges. The
Court finds all except two of the above |isted expenses to be
reasonabl e and adequately docunented. Counsel has failed to
provi de any docunentation of the $1,500 charge for M. J.T.
Fabrizi o, who was identified as an accountant. Neither an

i nvoi ce nor a description of the tasks perfornmed by M. Fabrizio
were submtted by counsel. Therefore, since the court is unaware
of what M. Fabrizio did, or how he did it, the cost of M.
Fabrizio's services wll be excluded from conpensation. In
addition, plaintiff's counsel has clained $440 in charges for
neal s ($20 per day for each attorney for 11 days). |In order for
counsel to receive reinbursenment for the cost of neals, the
expense nust be adequately docunented and reasonable. Pozzi v.
Smth, 952 F. Supp. 218, 227 (E. D.Pa. 1997). Because counsel
have not subm tted supporting receipts, these charges wll be
excl uded as undocunented. |In addition, even assum ng the neal
expenses were docunented, the Court expresses reservations as to
whether it is proper to charge the defendant for |unch and di nner
costs, which are incurred during a trial by counsel fromthe

| ocal area. See Sinclair v. Insurance Co. of Anerica, 609 F.

Supp. 397, 409 (E. D.Pa. 1984)("The cost of attorney neals will be
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di sal | oned as other than extraordi nary expenses"), aff'd 782 F.2d

1029 (3d Cir. 1986)(Table); Geenway v. Buffalo Hlton Hotel, 951

F. Supp. 1039, 1071 (WD.N. Y. 1997)(finding that "normal neals
are not reasonabl e expenses” when counsel live in the area),

aff'd, 143 F.3d 47 (2d Cr. 1998).

| V. ATTORNEY' S FEES FOR PREPARI NG THE FEE PETI TI ON
Plaintiff is entitled to recover for the tine spent by

counsel in preparing the fee application. See Prandini V.

National Tea Co., 585 F.2d 47, 52-53 (3d G r. 1978). Counsel

claims that counsel spent 64.1 hours, at $250 per hour, in
preparing the fee petition. Defendants do not object to the
anount of tinme spent on the fee petition. |In the absence of an
obj ection, the Court may not decrease the nunber of hours
requested by plaintiff's counsel, i.e. 29.10 hours by M. Wod
and 35 hours by Ms. Matos. Applying the hourly rates previously
assigned to M. Wod and Ms. Matos, the Court finds that the
reasonabl e fee for preparation of the fee petitionis $

13, 081.50.8

8 Cal culated as foll ows:

M. Wod 29.1 hrs. at $215/hr. = $ 6, 256.50
Ms. Matos 35 hrs. at $195/hr. = $ 6,825.00
13, 081. 50
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V. MOTION TO MOLD THE VERDI CT

A. Prejudgnent Interest On Back Pay Award

Whet her to award prejudgenent interest is "conmtted to

the sound discretion of the trial court." Young v. Lukens Steel

Co., 881 F. Supp. 962, 977 (E.D.Pa. 1994)(citing Celof v.
Papi neau, 829 F.2d 452 (3d Cir. 1987)). Odinarily, prejudgenent
i nterest conpensates a victimof discrimnation for the |oss of
use of noney he or she would have had but for the unl awf ul
discrimnation. Id. "Indeed, prejudgnent interest should be
presuned i n backpay awards under the ADEA unless the equities
require otherwise." |d.

In this case, the defendant was found to have
intentionally discrimnated against the plaintiff, and the
def endant has failed to provide any credible reason why it woul d
be inequitable to award prejudgnent interest on the plaintiff's
back pay award. Thus, the defendant shall pay prejudgnent
interest on the $186, 095 back pay award.

"The applicable prejudgnent interest rate is left to

the discretion of the Court." Shovlin v. Tinmened Labeling

Systens, Inc., 1997 W. 102523 (E. D. Pa. Feb. 28, 1997); Young, 881

F. Supp. at 977 (E. D.Pa. 1994). However, the Third Crcuit has
stated that the district court may look to the interest rate

contained in the federal post-judgnent interest statute, 28
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US C S 1961, for guidance. Sun Ship, Inc. v. Matson Navigation,

Co., 785 F.2d 59, 63 (3d Cr. 1986); see also Young, 881 F. Supp.

at 977; Shovlin, 1997 WL 102523 at *2. Section 1961(a) of Title
28 provides for post-judgnent interest as foll ows:

Such interest shall be calculated fromthe date of the entry

of the judgenent, at a rate equal to the coupon issue yield

equi val ent (as determ ned by the Secretary of the Treasury)

of the average accepted auction price for the last auction

of the fifty-two week United States Treasury bills settled

i medi ately prior the date of judgnent.
The Court has determ ned the average 52-week Treasury Bill rate
fromthe date the plaintiff was term nated, March 4, 1994, to the
date judgnment was entered, Novenber 3, 1997, to be 5. 67% See
52-Wek T-Bill Rate Table provided in the statutory notes of 28
US. C 8 1961. The Court will calculate sinple interest on the
plaintiff's back pay award at an interest rate of 5.67% See
Shovlin, 1997 W. 102523 at *2 (using sanme nmethod of conputing
interest). Therefore, the prejudgnment interest on the
plaintiff's $186, 095 back pay award is $10,551.57, and the

j udgnment shall be amended to include this anmount.

B. Postj udgnent | nterest on Front Pay Award

Plaintiff next requests post-judgnent interest on the
jury's front pay award. Post-judgnment interest is governed by 28
US C 8§ 1961. As nmentioned above, 8§ 1961 states that the

interest rate to be used is the 52-week Treasury Bill price on
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the day of the verdict. On Novenber 3, 1997, the rate was 5.49%
Accordingly, the plaintiff shall receive post-judgnent interest
at a rate of 5.49% from Novenber 3, 1997 on the award of $170, 000
in front pay. See 28 U S.C. 8 1961 (a). In accordance with 28
US C 8 1961, the interest shall be conmputed daily, and shall be
conpounded annually. 28 U S.C § 1961 (b).

C. Tax Consequences

Cting Gelof, 829 F.2d at 452, the Plaintiff contends
that he is entitled to conpensation for the "negative tax
consequences” he will incur as a result of receiving his back pay
and front pay award in one lunp sum The Plaintiff's reliance on
CGelof is without nmerit, as the Third Grcuit clearly pointed out
in footnote 2 of that opinion: "In light of [Defendant's]
concession that the judgenent should properly include the
negative tax inpact of a |unp sum paynent as an el enent of
damages, we do not address the question of whether such an award
should be made in all back pay cases.” 1d. at 455 n. 2. In
addition, courts that have specifically considered the issue have

denied notions to nold verdicts on this basis. See Shovlin, 1997

WL 102523; Young, 881 F. Supp. at 978. Therefore, the

plaintiff's request is denied.
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APPENDI X A

ATTORNEY' S FEES

Request ed
Liti gation Fees $434, 500. 50°
20% Enhancenent $ 86, 900. 00
Overtine $ 24,996. 25
Fee Petition Fees $ 16, 025. 00"
TOTAL $562, 421. 75

° Cal cul ated as foll ows:

M. Wod 465.9 hrs. at $250/ hr. =
Ms. Matos 1272.23 hrs. at $250/ hr. =

Al t hough the bills submtted by counsel total
counsel only requested $434, 500.

10 Cal cul ated as foll ows:
M. Wod 372.92 hrs. at $215/hr. =
Ms. Matos 1272.23 hrs. at $195/hr. =

11 Calcul ated as foll ows:
M. Wod 29.1 hrs. at $250/ hr.
Ms. Matos 35 hrs. at $250/ hr.

12 Cal cul ated as foll ows:
M. Wod 29.1 hrs. at $215/ hr.
Ms. Matos 35 hrs. at $195/ hr.
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1. COSTS

Anmount Request ed $36, 613. 95

Less: Anpunts Deduct ed

- Undocunent ed Par al egal

and Support Staff charges $3, 385. 40

- Phot ocopyi ng Costs $ 450.15%

-Office Supplies (Overhead) $1, 899. 56

-401K Expense for Early

W t hdrawal of Funds $1, 600. 00

- Expert Fee $ 600. 00"

-Accountant's Fee $1, 500. 00

- Meal Expenses $ 440.00

- $9,875.11

Armount  Awar ded $26, 738. 84

13 Counsel requested photocopying costs of $1,350.45 which
was conprised of 9003 copies at 15¢/page. The Court reduced
copyi ng charges to 10¢/page to reach a total of $900.30 in
phot ocopyi ng expenses. The difference between the two figures,
$450. 15, was deducted from costs cl ai med by counsel.

14 Counsel requested an expert w tness fee of $1,600.00 for
plaintiff's damages expert. The Court determ ned that $1,000.00
was a reasonable fee. Therefore, $600 was deducted from costs
cl ai med by counsel .
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I11. TOTAL

Attorney's fees awarded $313, 125. 70
Costs Awar ded $ 26,738.84
Total Award $339, 864. 54
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM BECKER, : ClVIL ACTI ON
: NO. 95-7191

Pl aintiff,
V.
ARCO CHEM CAL COWMPANY,

Def endant .

ORDER

AND NOW this 22nd day of July, 1998, upon
consideration of petition by plaintiff for attorney's fees and
costs (doc. no. 118); plaintiff's nmenorandum of |aw in support of
its petition for attorney's fees (doc. no. 119); defendant's
response thereto (doc. no. 123); defendant’'s nmenorandum of | aw
in opposition to plaintiff's petition for attorney's fees (doc.
no. 125); reply by plaintiff to defendant's response (doc. no.
129); defendant's notion for leave to file a surreply nmenorandum
in the attached form (doc. no. 132); plaintiff's notion to
suppl enent plaintiff's petition for attorney's fees and costs
(doc. no. 133); defendant's nenorandum of |aw in opposition to
plaintiff's nmotion to supplenent (doc. no. 134); plaintiff's
notion for leave to file a reply to defendant's surreply

menor andum i n support of plaintiff's notion for attorney's fees
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and costs (doc. no. 137); plaintiff's response to defendant's
opposition to plaintiff's notion to supplenent plaintiff's
petition for attorney's fees and costs (doc. no. 138); and
plaintiff's notion to nold the verdict (doc. no. 117);
defendant's response thereto (doc. no. 122); defendant's

menor andum of law in opposition to plaintiff's notion to nold the
verdict (doc. no. 126); plaintiff's reply to defendant's response
to plaintiff's notion to nold the verdict (doc. no. 128); and for
the reasons stated in the Menorandum acconpanying this Order, it

i s hereby ORDERED as foll ows:

1. As to docket nunber 118, petition by plaintiff for
attorney's fees and costs, the notion is GRANTED I N PART AND
DENI ED I N PART as follows: defendant shall be awarded $313,125.70
in attorney's fees and $26, 738.84 in costs;

2. As to docket nunmber 132, defendant's notion for |eave
to file a surreply nenorandumin the attached form the notion is
CRANTED;

3. As to docket nunber 133, plaintiff's notion to
suppl enent plaintiff's petition for attorney's fees and costs,
the notion is GRANTED

4. As to docket nunber 137, plaintiff's notion for |eave

to file areply to defendant's surreply menorandum i n support of

43



plaintiff's notion for attorney's fees and costs, the notion is
CGRANTED;

5. As to docket nunber 117, plaintiff's notion to nold the
verdict, the nmotion is GRANTED IN PART AND DENI ED I N PART as
follows: (a) the judgnent is anended to include $10,551.57 in
pre-judgnment interest, (b) the plaintiff shall receive
post-judgnent interest at a rate of 5.49% from Novenber 3, 1997
on the award of $170,000 in front pay damages; (c) plaintiff's
request that the verdict be nolded to conpensate for "negative

tax consequences"” is denied.

AND I'T IS SO ORDERED

EDUARDO C. ROBRENO, J.
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